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LEGAL ASPECTS OF FEDERAL COMPULSORY SER- 
VICE OF STATE MILITIA L 
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Compulsory Service 

WHILE the government of the United States is one of 
delegated powers, and Congress has not been vested 
with all powers, the powers actually delegated are, 
in some respects, limited and confined in scope and operations, 
but in other respects they are entirely unlimited. The prac- 
tical question which here confronts us is whether there is any 
limitation in the constitution upon the power of Congress to 
require compulsory military service. The power of Congress 
to raise armies is general and plenary. 

As Chief Justice Marshall said in Cohens v. Virginia, our 
constitution was framed for ages to come and designed to ap- 
proach immortality, as near as human institutions can ap- 
proach it. 

See, also, the language of Mr. Justice Brown in Holden v. 
Hardy? and of Mr. Justice Story in Martin v. Hunter's 
Lessee? 

Not only is Congress empowered to " raise and support 
armies " and to " provide for the common defense ", but it is 
also authorized to enact any laws " which shall be necessary 
and proper for carrying into execution " the powers conferred 
by the constitution. 

In a democracy, the military power is of necessity composed 
of all the citizens. Common participation in government brings 

1 Read by title at the afternoon meeting of the Academy of Political Science, 
May 18, 1916. 

2 169 U. S., 366, 385- 

3 1 Wheat, 304, at p. 326. 
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a common obligation to defend it, if need be. By the New 
York State constitution, all able-bodied male citizens between 
the ages of eighteen and forty-five, who are residents of the 
state, constitute the militia. 1 

" To prevent the executive power from being able to sup- 
port armies," says Montesquieu, " it is requisite that the armies 
with which it is intrusted should consist of the people and 
have the same spirit with the people." 2 

Blackstone says : 

The military state includes the whole of the soldiery, or such 
persons as are peculiarly appointed among the rest of the people 
for the safeguard and defense of the realm. In a land of 
liberty it is extremely dangerous to make a distinct order of the 
profession of arms. In absolute monarchies, this is necessary for the 
safety of the prince, and arises from the main principle of their 
constitution, which is that of governing by fear; but in free states, 
the profession of a soldier taken singly and merely as a profession is 
justly an object of jealousy. In these no man should take up arms 
but with a view to defend his country and its laws ; he puts not off 
the citizen when he enters the camp ; but it is because he is a citizen 
and would wish to continue so that he makes himself for a while a 
soldier. 3 

Under the liberal construction of the constitutional provi- 
sions authorizing Congress to raise and support armies, Con- 
gress can require all citizens and aliens capable of bearing 
arms to render military service. 4 

During the Civil war, " Conscript Laws " were passed by 
the federal government. These acts have been held constitu- 
tional. 5 

1 Art. XI, sec. 1. 

2 Spirit of Laws, II, 6. 

3 Blackstone's Comm., p. 408. 

4 Act of Apr. 22, 1898, 30 U. S. St. at L., 361, Chap. 187, Sec. 1 ; Lanahan v. 
Birge, 30 Conn., 438. 

5 Ex parte Bowling, 39 Ala., 609 ; Parker v. Kaughman, 34 Ga., 136 ; Wal- 
ton v. Gatlin, 60 N. C, 310; Kneedler -v. Lane, 45 Pa., 238; Ex parte Coup- 
land, 26 Tex. 386; Burroughs v. Peyton, 16 Gratt (57 Va.), 470. 
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If, in the judgment of Congress, in view of the changed 
conditions as to modern warfare, in which preparedness is 
half the victory, some form of compulsory service in time of 
peace is desirable (and there can be no question that such ser- 
vice will make the army more effective), then Congress has 
the power to enact legislation requiring compulsory military 
service, subject only to the constitutional limitation that the 
appropriation for that use shall not be for a longer term than 
two years. 

The power to pass an act to render an army effective for 
defensive purposes is of the very essence of sovereignty. 
Without such power residing somewhere in the state, no nation 
can exist. The preamble to the constitution of the United 
States expressly states that the United Sates of America was 
formed in order the more effectively to " provide for the com- 
mon defense ". 

In the convention of the commonwealth of Virginia on the 
adoption of the federal constitution on June 2, 1788, Mr. 
Madison said: 

The power of raising and supporting armies is exclaimed against 
as dangerous and unnecessary. I wish there were no necessity of 
vesting this power in the general government. But suppose a foreign 
nation to declare war against the United States; must not the gen- 
eral legislature have the power of defending the United States? 
Ought it to be known to foreign nations that the general government 
of the United States of America has no power to raise and support 
an army, even in the utmost danger when attacked by external ene- 
mies? Would not their knowledge of such a circumstance stimulate 
them to fall upon us? If, sir, Congress be not invested with this 
power, any powerful nation, prompted by ambition or avarice, will 
be invited by our weakness, to attack us, and such an attack by dis- 
ciplined veterans, would certainly be attended by success, when only 
opposed by irregular, undisciplined militia. Whoever considers the 
peculiar situation of this country, the multiplicity of its excellent 
inlets and harbors, and the uncommon facility of attacking it — how- 
ever much we may regret the necessity of such a power — cannot hesi- 
tate a moment in granting it. 

It is not of the essence of our constitutional government that 
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our soldiers should be unprepared and unfit to perform in 
time of war the duties required of them. 

The law making mayhem a crime is based upon this prin- 
ciple of preparedness. It was a crime to commit any assault 
upon a person which would render that person unfit for mili- 
tary duty. 

In the recent argument before the United States Supreme 
Court on the Oregon ten-hour law for men, it was urged, in 
support of such a law, that the state was authorized to enact it 
in order to keep its citizens fit for military duty. 

In the debates on the federal constitution in the constitu- 
tional convention on August 18, 1787, Mr. Gerry objected that 
there was no check in the constitution against standing armies 
in time of peace ; that while the existing Congress was so con- 
structed that it could not itself maintain an army, this would 
not be the case under the new system. He thought an army 
dangerous in time of peace, and accordingly, Mr. L. Martin 
and Mr. Gerry moved that the section empowering Congress 
to raise armies should have added to it the following clause: 
" Provided that in time of peace, the army shall not consist of 
more than 1 thousand men. 

I quote from the report of these debates: 

General Pinckney asked whether no troops were ever to be raised 
until an attack should be made on us. Mr. Gerry: If there be no 
restriction, a few states may establish a military government. Mr. 
Williamson reminded him of Mr. Mason's motion for limiting the 
appropriation of revenue as the best guard in this case. Mr. Lang- 
don saw no room for Mr. Gerry's distrust of the representatives of 
the people. Mr. Dayton: Preparations for war are generally made 
in time of peace and a standing force of some sort may, for aught 
we know, become unavoidable. I should object to no restrictions 
consistent with these ideas. 

The motion of Mr. Martin and Mr. Gerry was disagreed to, nem. 
con? 

1 Mr. Gerry's idea was that the blank should be filled with two or three 
thousand. 

2 Elliot's Debates on the Federal Constitution in the Federal Convention, 
Vol. V, p. 443. 

(671) 



248 MILITARY TRAINING [Vol. VI 

It is clear that Congress is authorized to enact a reasonable 
statute providing for compulsory military training or service, 
and more especially can it do so for defensive purposes, inas- 
much as, under express provisions of the constitution, the 
power to " provide for the common defense " is absolute and 
unlimited, except as to appropriations, and is broader than 
the power to raise armies for offensive purposes. 

II 

AVAILABILITY OF STATE MILITIA IN NATIONAL DEFENSE 

(a) Origin and history of constitutional provision giving Con- 
gress control over militia 

At the time the constitutional provisions giving Congress 
the power to provide for the common defense of the country 
were being considered by the convention, the delegates feared 
that the creation of a very large standing army in time of 
peace would be dangerous to the public safety. 1 

On August 18, 1787, Mr. Mason introduced in the conven- 
tion the subject of regulating the militia. He believed that it 
was necessary to give this power to the general government, 
in order that there might be no need for a standing army in 
time of peace. 2 Accordingly he moved that Congress be em- 
powered " to make laws for the regulation and discipline of 
the militia of the several states, reserving to the states the ap- 
pointment of the officers ". He thought uniformity was nec- 
essary in the regulation of the militia throughout the Union. 

" General Pinckney mentioned a case during the war in 
which a dissimilarity in the militia of the different states had 
produced serious mischiefs. Uniformity was essential. The 
states would never keep up a proper discipline of the militia." 

Mr. Ellsworth, however, thought that Mr. Mason's motion 
went too far. He proposed " that the militia should have the 
same arms and exercises, and be under rules established by 
the general government when in actual service of the United 
States; and when states neglect to provide regulations for 

1 See statement of Mr. Gerry, supra. 

2 Elliott's Debates on the Federal Constitution, p. 440. 
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militia, it should be regulated and established by the legisla- 
ture of the United States." 

Mr. Dickinson proposed to limit the general power to one- 
fourth part of the militia at a time, which, by rotation, would 
train and discipline the whole militia. 

Mr. Mason, who was fearful of creating insuperable objec- 
tions to the plan, withdrew his original motion and moved for 
power " to make laws for regulating and disciplining the mil- 
itia not exceeding one-tenth part in any one year and reserv- 
ing the appointment of officers to the states." 

General Pinckney, however, renewed Mr. Mason's original 
motion. He thought that for a part to be under the general 
government and a part under the state governments would 
create an incurable evil. He saw no reason for such distrust 
of the general government. Mr. Langdon, in seconding Gen- 
eral Pinckney's motion, stated that he " saw no more to be 
afraid of the general government than of the state govern- 
ments. He was more apprehensive of the confusion of the dif- 
ferent authorities on this subject than of either." Mr. Madi- 
son thought that the regulation of the militia properly be- 
longed to the general government, which was charged with 
the public defense. 

On August 23, 1787, the convention again took up the ques- 
tion of the power of Congress over the state militia. 

Mr. Sherman moved to strike out a portion giving the 
state authority over training the militia according to the disci- 
pline prescribed by Congress, but upon objection from Mr. 
Ellsworth, withdrew his motion. Mr. Gerry thought that by 
giving Congress this power, they were making the states mere 
drill sergeants. 

Mr. Dayton proposed a substitute provision giving Congress 
the authority to establish a uniform and general system of dis- 
cipline for the militia and to " make laws for organizing arm- 
ing, disciplining and governing such part of them as may be 
employed in the service of the United States, reserving to the 
states respectively the appointment of the officers and all au- 
thority of the militia not herein given to the general govern- 
ment ". His motion was lost. 
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Mr. Langdon stated that he could not understand the fear 
of the general government. He said i " General and state 
governments were not enemies to each other, but different in- 
stitutions for the good of the people of America." 

Mr. Madison, who was most active in support of this propo- 
sition not only in the federal convention but in the state con- 
vention, said with great wisdom : 

The primary object is to secure an effectual discipline of the mil- 
itia. This will no more be done if left to the states separately than 
the requisitions have been hitherto paid by them. The states neglect 
their militia now and the more they are consolidated into one nation, 
the less each will rely on its own interior provisions for its safety, 
and the less prepare its militia for that purpose; in like manner 
such militia of a state would have been still more neglected than it 
has been, if each county had been independently charged with the 
care of its militia. The discipline of the militia is evidently a na- 
tional concern and ought to be provided for in the national constitu- 
tion. 

The clause as submitted by the committee was agreed to. 1 
The fullest discussion of this constitutional provision was 
held in the Virginia convention. On June 2, 1 788, Mr. Madi- 
son said : 

Without uniformity of discipline, military bodies would be in- 
capable of action ; without a general controlling power to call forth 
the strength of the Union to repel invasions, the country might be 
overrun and conquered by foreign enemies; without such a power 
to suppress insurrections our liberties might be destroyed by domestic 
faction and domestic tyranny be established. 

He thought a standing army one of the greatest mischiefs 
that can possibly happen and that the control given to Con- 
gress over the militia was the most effectual way of guarding 
against the standing army, since it rendered it unnecessary. 

Mr. Nicholas very clearly set forth the reasons for giving 
Congress the power over the militia. 

1 Elliot's Debates on the Federal Constitution, Vol. V, pp. 442-445, 464-467. 
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The great object of government in every country is security and 
public defense. . . . One of three ways must be pursued for this 
purpose. We must either empower them to employ and rely alto- 
gether on a standing army; or depend altogether on militia; or 
else we must enable them to use the one or the other of these 
two ways as may be found most expedient. The least reflec- 
tion will satisfy us that the convention has adopted the only 
proper method. If a standing army were alone to be employed, 
such an army must be kept up in time of peace as would be suffi- 
cient in war. The dangers of such an army are so striking that 
every man would oppose the adoption of this government had it 
been proposed by it as the only mode of defense. Would it be safe 
to depend on militia alone without the agency of regular forces even 
in time of war? Were we to be invaded by a powerful, disciplined 
army, should we be safe with militia? Could men unacquainted with 
the hardships and unskilled in the discipline of war — men only 
enured to the peaceable occupations of domestic life — encounter with 
success the most skillful veterans enured to the fatigue and toils of 
campaign ? x 

Mr. Nicholas's remarks are well worth reading in entirety, 
as also Mr. Madison's further observations on June 14, I788. 2 

(b) Extent of control over militia conferred upon Congress. 

After the adoption of the constitution, Congress proceeded 
to carry out the powers conferred upon it by that instrument. 
It provided for calling forth the militia to execute the laws 
of the Union, suppress insurrections and repel invasions and 
for organizing, arming and disciplining militia and for gov- 
erning such part of them as may be employed in the service 
of the United States. 

By the constitution, Congress is given the power to provide 
for organizing, arming and disciplining the militia and for 
governing such part of them as may be employed in the ser- 
vice of the United States. This power of Congress to organ- 
ize, arm and discipline the militia is unlimited, except in the 
two particulars of officering and training them according to 

1 Elliot's Debates on the Federal Constitution, Vol. Ill, pp. 378-395. 

2 Ibid., pp. 410451. 
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the discipline to be prescribed by Congress, and may be exer- 
cised to any extent that may be deemed necessary by Con- 
gress. 1 

During the War of 1812, there was a conflict between the 
states and the federal government as to the extent of the 
power over the militia. Connecticut thought that the militia 
could not be called out upon the requisition of the president 
except in one of the exigencies specified in the constitution, 
and that the governor of the state had the right to judge 
whether the exigency authorizing the call of the militia of the 
state existed. In Massachusetts, the governor consulted the 
judges of the Supreme Court as to the true construction of 
the constitution. The judges of the Supreme Court were of 
opinion that the governors of the several states had the power 
to determine whether any of the exigencies contemplated by 
the constitution of the United States existed. They thought 
that the constitution did not prohibit the states from deter- 
mining when the exigency existed and that it was, therefore, 
reserved to the states to make such determination. These 
states were also of the opinion that the militia when called 
out could not be taken from under the command of the officers 
appointed by the state or placed under the immediate com- 
mand of an officer of the army of the United States, but were 
only to be commanded by the president. 

The president of the United States declared that such a 
construction of the constitutional powers of the federal gov- 
ernment over the militia was unfortunate and that he was of 
a different opinion. These questions remained unsettled until 
the decision of the United States Supreme Court in the case 
of Martin v. Mott. 2 In that case the Supreme Court, by Mr. 
Justice Story, stated that it was of the opinion that — 

The authority to decide whether the exigency has arisen belongs 
exclusively to the President and that his decision is conclusive upon 
all other persons. . . . The power itself is to be exercised under 

1 Houston v. Moore, 5 Wheat., 1. 
* 12 Wheat., 19 (1827). 
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sudden emergencies, upon great occasions of state, and under circum- 
stances which may be vital to the existence of the Union. A prompt 
and unhesitating obedience to orders is indispensable to the com- 
plete attainment of the object. . . . 

If " the power of regulating the militia and of commanding its 
officers in time of insurrection and invasion has (as it has been 
emphatically said they are) natural incidents to the duty of super- 
intending the common defense and watching over the internal peace 
of the confederacy ", these powers must be so construed as to the 
modes of their exercise as not to defeat the great end in view. . . . 

The case of Houston v. Moore (1820), 1 settled the other 
questions arising as to the national authority over the militia. 
It was there stated that after the militia is called out, it ceased 
to be a state militia and became a federal militia, subject to 
the exclusive control of the general government. In that case, 
Mr. Justice Washington said: ' 

On the other side it is conceded that after a detaohment of the 
militia have been called forth and have entered into the service of 
the United States, the authority of the general government over such 
detachment is exclusive. This is also obvious. Over the national 
militia the state government never had or could have jurisdiction. 
None such is conferred by the constitution of the United States; 
consequently none such can exist. 

When the militia are received into the service of the United 
States, the officers are recognized by the government as hold- 
ing grades corresponding with their commissions. The or- 
ganizations then become part of the volunteer army of the 
United States. Their officers remain in their several grades 
and positions until vacancies contemplated by law occur, and 
the governor has no further power of appointment or re- 
moval. 3 

1 Supra. 

2 Ibid., p. 17. 

3 1898, 22 Opinions of Attorney-General, 228. 
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(c) Extent of control of State over Militia 
In the Virginia convention, on June 14, 1788, the question 
was squarely raised as to the power of the state over the mil- 
itia. Mr. Henry wished to know what authority the state 
government had over the militia. Madison thought that the 
state governments could do anything they thought proper with 
the militia when not in the actual service of the United States. 
Upon the expression of doubt by some members as to the 
state power, Mr. Marshall's observations are pertinent and 
merit careful reading in this connection. I quote only a part. 

The truth is that when power is given to the general legislature, 
if it was in the state legislature before, both shall exercise it ; unless 
there be an incompatibility in the exercise by one to them by the 
other, or negative words precluding the state governments from it. 
But there are no negative words here. It rests, therefore, with the 
states. To me it appears then unquestionable that the state gov- 
ernments can call forth the militia in case the constitution should 
be adopted in the same manner as they could have done before its 
adoption. . . . All the restraints intended to be laid on the state 
governments (besides where an exclusive power is expressly given 
to Congress) are contained in the tenth section of the first article. 
This power is not included in the restriction in that section. But 
what excludes every possibility of doubt is the last part of it that 
" No state shall engage in war, unless actually invaded or in such 
imminent danger as will not admit of delay ". When invaded they 
can engage in war, as also when in imminent danger. This clearly 
proves that the states can use the militia when they find it neces- 
sary. . . . 

He then concluded by observing that the power of governing the 
militia was not vested in the states by implication, because, being 
possessed of it antecedent to the adoption of the government and 
not being divested of it by any grant or restriction in the constitu- 
tion, they must necessarily be as fully possessed of it as ever they had 
been. And it could not be said that the states derived any powers 
from that system, but retained them though not acknowledged in any 
part of it. 1 

1 Debates in the Convention of the Commonwealth of Virginia on the 
Adoption of Federal Constitution, Vol. Ill, Elliot's Debates on Federal Con- 
stitution, pp. 419-421. 
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The view expressed by Mr. Marshall in the Virginia con- 
vention was sustained by the Supreme Court of the United 
States in Houston v. Moore. 1 In that case Mr. Justice Wash- 
ington said: 2 

But as state militia, the power of the state governments to legis- 
late on the same subjects, having existed prior to the formation of 
the constitution and not having been prohibited by that instrument, 
it remains with the states subordinate, nevertheless, to the paramount 
law of the general government operating upon the same subject. 

It was there held that as long as the state militia had not 
been called forth to the service of the United States, the state 
had concurrent jurisdiction with the federal government, but 
that while the state has retained power to control and organize 
the militia, that power cannot be exercised in conflict with the 
exercise of power by Congress. The power of Congress is 
paramount and supersedes all conflicting state authority. 
There is, therefore, no authority for the claim that the state 
militia could be disbanded at any time without the consent of 
the federal government. While there are instances on record, 
as said by General O'Ryan in his address in San Francisco 
on November 11, 1915, where states have refused to maintain 
an organized militia and where they have disbanded their 
organized militia against the wishes of the war department 
and governors have refused to permit participation of their 
state troops in the conduct of a war on the ground that in 
their judgment they could be better employed elsewhere; 
since the decisions of the Supreme Court of the United States, 
it can be hardly believed that any governor would attempt to 
assert the powers asserted by the governors of Connecticut 
and Massachusetts in 18 12. 

There is one important limitation on the power of the fed- 
eral government to use the militia and that is that the militia 
may be called forth only '* to execute the laws of the Union, 
suppress insurrections and repel invasions ". It is very doubt- 
ful whether, under this power, the militia could be sent, with- 

1 Supra. ''Ibid., p. 17. 
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out their consent, for the purpose of attacking another nation 
and not for the purpose of repelling invasion. To that ex- 
tent, perhaps, a constitutional amendment may be necessary. 
I have no doubt, however, that the courts would hold that in a 
defensive war the militia may be used offensively where such 
tactics are necessary to repel an invasion. 

Ill 

From what has been written above, it is quite clear that the 
framers of the constitution were not unmindful of the dangers 
of so-called " militarism " when they gave Congress the broad 
powers to raise and support armies and to call forth the mil- 
itia for the national defense. They did so in the belief that 
the safety of the nation and the preservation of its institutions 
outweighed the possible dangers resulting from a large stand- 
ing army and a military class. 

Militarism, however, does not necessarily accompany pre- 
paredness. A nation may be militaristic although unprepared. 
In our democracy, the glamor of military life, which is of the 
essence of militarism, can never have any dominating influ- 
ence. It is the use of military power, whether adequate or in- 
adequate, for aggressive purposes, and the spirit which 
prompts it, that produces militarism. There is no more dan- 
ger of our nation becoming militaristic through preparedness 
than there was that the students of colleges would become 
ruffians or prize-fighters when the colleges made attendance 
in the gymnasium compulsory. 

There is more danger of militarism from unpreparedness 
than from the maintenance of a sufficient army and navy. Can 
anyone doubt that any great defeat suffered by this country in 
war would change this country to a militaristic nation, be- 
cause the man of the sword would become the national hero, 
since through him our national rights could most potently be 
restored ? 

The victory of this country over Spain in the War of 1898 
did not make the nation militaristic, but a defeat in 19 16 or 
191 7 would surely rouse this country and produce the very 
evil which the opponents of preparedness seek to avoid. 

(680) 



